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ALBANY, N. Y., NovemBer 17, 1900. 


Current Zopics. 

HE discovery just made in New York 
city, that a so-called “ divorce mill ” has 

been in operation there for many months past, 
with the result that many decrees have been 
granted by the courts through fraudulent and 
criminal means, has stirred legal circles in the 
metropolis as they have not been stirred in 
many years. In brief, this latest device by 
which the courts have been imposed upon and 
the sacredness of the marriage tie made a 
by-word and a sham, consisted in the making 
of a private application for divorce, of which 
the defendant was kept in profound ignorance; 
the appearance of a lawyer pretending to be 
the defendant’s counsel, but really in coll-sion 
with the plaintiff, and the granting of a writ on 
the default of the defense by this pretended 
counsel, the whole process being completed 
The 


disclosures following the arrest of several of 


without the knowledge of the defendant. 


the members of the nefarious gang who have 
thus been poisoning the very springs of justice 
and growing fat upon the proceeds of their 
villainy, constitute the most convincing and 
startling evidence of the facility with which the 
process can be carried on under existing laws. 
They also emphasize the urgent need of radi- 
cal amendments of our laws so as to render 
more difficult, if not wholly impossible, the 
repetition of such shameful abuses as have 
just come to light, apparently by the merest 
accident. Without waiting for the summary 
and condign punishment of the offenders — 
which we take for granted, including, of 
course, the disbarment forever of all lawyers 
VoL. 62.— No. 20. 


who have been concerned in the conspiracy,— 
the legal profession and the judiciary acting 
together, and in complete harmony, should 
agree as soon as possible upon such reforma- 
tion of existing laws relating to the granting 
of divorces in this State as shall render a repeti- 
tion of the scandals and crimes practically im- 
possible. We are glad to note that the judges 
and the Bar Associations are getting together 
for consultation, with a good prospect that 
before the Legislature reconvenes in January, 
a bill will have been prepared which will cover 
the situation. The operations of the gang, 
under the leadership of one, Henry Zeimer, 
who fortunately for society and the ends of 
justice, is now languishing in the Tombs 
prison, unable to procure $5,000 bail, seem to 
have been comparatively simple. Anyone 
wanting a divorce had only to call upon him, 
make known his desires, put up the required 
fee, and he would do the rest. He would sup- 
If a man wanted 
Zeimer would furnish “* Frank 
Wilson,” or someone like him, who would 


ply all the needed witnesses. 
the divorce, 


appear as co-respondent and make the neces- 
sary admissions; if a woman wanted a divorce 
“Mary Tompkins” would appear as a co- 
respondent and make admissions in like man- 
ner. Of course, a lot of villainy was required, 
but there seems to have been no lack of that. 
We are told that the Bar Association of the 
city of New York has been for a year or more 
collecting evidence against certain lawyers of 
shady reputation, with the purpose of pro- 
curing their speedy disbarment, which re- 
minds us another feature of this divorce-mill 
to The New 


York Tribune on this point so well voices the 


business not be overlooked. 


general view of the public and the profession 
that we venture to reproduce the following ex- 
tract from its editorial columns: 

We have spoken of punishment as well as of pre- 
vention. There little doubt, at least on 


moral grounds, that all lawyers involved in so cor- 
rupt a 


can be 
such other 
punishment of fine and imprisonment as the law 
may prescribe — be 
tice. 


conspiracy should — besides 
forever disbarred from prac- 
A man who in even a single instance shows so 
perverted a conception of the functions of a lawyer 
is a disgrace to the profession and is to be regarded 
as constitutionally unfit to discharge further the 
semi-judicial duties devolving upon him. The 
moment a lawyer loses sight of the fact that the 
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sole aim of law is to promote, establish and vindi- 
cate exact justice, and sees in it merely a vehicle to 
be used in any devious way for the gratification of 
personal greed, his usefulness is ended and his place 
at the bar should know him no more. It will not be 
unfitting, either, to regard this as a warning or an 
admonition to our schools of law to be most con- 
servative and circumspect in their work of adding 
to the ranks of the profession. There is reason to 
believe that the great numbers of graduates every 
year are overcrowding the profession, and that its 
overcrowded state and the consequent difficulty of 
making a competency in honorable practice are con- 
ditions which conduce to corrupt practices. In re- 
cent years the length of course of study has been 
much extended and the graduation requirements 
have been correspondingly raised in most of our law 
schools. There would be no reason regret if 
the course were made still arduous, 
actually to discourage those who see in it only a 


for 
more so as 
cheap and easy way of getting into a profita le busi- 
ness. In such case the law of the survival of the 
fittest would doubtless prevail, and quality rather 
than numbers would be the pride of the law school. 

The re-appointment of the Hon. Marcus T. 
Hun of this city, as official reporter for the Ap- 
pell te Division, for the term of five years, by 
the action of a majority of the justices of the 
several Appellate Divisions of the State Su- 
preme Court, on the 1oth inst., ensures the con- 
tinuance in that office of a thoroughly well- 
equipped, painstaking and industrious official 
whose work in the past has been of a character 
to commend it to the profession and the judi- 
ciary alike. But one ballot was taken, Mr. Hun 
receiving eight votes, and Mr. A. Judd North- 
rup, of Syracuse, a former member of the 
now defunct Statutory Revision Commission, 
seven. Theelection of Mr. Hun wasithe eup n 
made unanimous. Mr. Justice Van Brunt, 
who started the roll-c ll by voting for Mr. 
Hun, voiced the sentiments of the majority of 
the judiciary and the profession when he said 
that Mr. Hun’s work had given genera! satis- 
faction, and that h's abili y 7s 
to be questioned. There having been general 
satisfaction with the work of Mr. Hun in the 
past, no good reason could be shown for a 
change, or for entering upon the field of ex- 
periment with a new incumbent who, no m't- 
ter what his natural qualifications might be, 
would be lacking in that extensive experi- 
ence which was one of the successful candi- 
date’s chief recommendations. 


lawyer was not 


——. 


One of the results of the recent election in 
the city of New York was the elevation to the 
City Court Bench of Mr. Francis B. Dele- 
hanty, who was elected by a plurality of nearly 
30,000 votes over Robert Clark Morris, the 
Republican nominee. The success of this 
brilliant young lawyer, in whom, by the way, 
Albanians and the ALBANY Law JourNaL 
possess a peculiar interest, because of the fact 
that he was born and reared in this city, is 
another proof of the opportunities for ad- 
vancement that are before the young men of 
this country. It is not many years ago that 
Judge Delehanty was a struggling lawyer in 
this conservative town, eking out a slender 
living in a law office, and without much of 
anything except industry, ambition and innate 
ability upon which to build his future. As 
one of the younger members of the bar of 
this county he was always active and popular, 
and more than one of the older lawyers pre- 
dicted for him a successful career, but few 
were prepared to see him rise as rapidly as he 
has done. When the office of miscellaneous 
court reporter was created, he was appointed 
to fill the place and proved in every way a 
satisfactory choice. Later, Governor Roose- 
velt named him as the Democratic member of 
the State Board of Mediation and Arbitration, 
where his many brilliant qualities and the 
same unflagging industry stood him in good 
stead. Some years ago Mr. Delehanty re- 
moved to the city of New York and engaged 
in practice. Now he has been chosen to the 
responsible and honorable position of judge 
of the City Court, the term of office being ten 
years, and the salary $10,000 a year. We con- 
gratulate the city of New York and Mr. 
hanty. 


lele- 

That he will make an able, conscien- 

tious judge his past experience assures and his 
high character guarantees. 

——¢* 

dlotes of 


Cases 


Exchanges — Property Right in Market Quota- 
tions — Injunction — Use of Market Quotations.— 
In Board of Trade of City of Chicago v. C. B. 
Thomson Commission Co., in the U. S. 
Circuit Court, E. D. in October, 
19c0. it was held that a board of trade has a property 
richt in the quotations made upon the transactions 
of its exchange, as prepared by its officers and 
agents, until their publication. 


decided 
Wisconsin, 
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It was further held that a preliminary injunction 
will not be granted on the application of a board of 
trade restraining the use of its market quotations by 
others, where the question whether there has been 
such prior publication of such quotations as to make 







facts and their effect. The court said in part: 






At common law the right of property of the com- 
plainant in its quotations as prepared by its officers 
and agents until publication is well established, and 

































































































































' it is thereby entitled either to withhold entirely from 

; pub ication or to make the first publication. Against 

P subsequent publications the common law affords 

f no protection, and it can be obtained only through 

the statutory copyright (Wheaton v. Peters, 8 Pet. 

. so1, 657; 8 L. Ed. 1055, and 3 Notes on U. S. Re- 

ports, 482; Publishing Co. v. Monroe, 38 U. S. App. 

. gio, 415; 19 C. C. A. 429; 73 Fed. 196). That such 

f general rule is applicable to quotations of the class 

e involved in this controversy appears to be clearly 

s upheld in Telegraph Co. v. Gregory, 1896 (1 Q. B. 

if 147), and other cases cited; and to the extent as well 

that giving out the quotations to a limited number 

- of persons for individual use is not such publication 
- as will defeat the property right. In reference to the 
W quotations of this complainant, however, the Su- 
1e preme Court of Illinois held in New York & C. 
- Grain & Stock Exch. v. Board of Trade of City of 
Chicago (127 Ill. 153; 19 N. E. 855; 2 L. R. A. qr), 

‘d that the right of the complainant was qualified by 
a the interests of the public to such extent that, so 

e- long as it continued to give out its quotations 
of “eiher directly or indirectly, it must do so without 
n, unjust discrimination as to persons, and must fur- 
| nish market quotations to all who may desire to 
- obtain them for lawful purposes and upon the same 

rd terms."” Subsequently, in the case of Christie-Street 

e- Commission Co. against the Board of Trade and 
ed Western Union Telegraph Co., on hearing before 
he Judge Tuley, an important decision was rendered 
“i on June 19, 1900, whereby the complainant, com- 
° mission company, was found to be engaged in the 
en unlawiul business of a “‘ bucket shop,” and, there- 
n- fore, without standing in a court of equity to de- 
le- mand continuance oi the market quotations of the 
n- board; hence relief in its favor was denied. Further- 
es more, on a cross bill filed by the board of trade, an 
injunction was issued depriving the complainant of 

such reports upon the ground that they were so 

used as to affect injuriously the business of the 

board and the value of its property right in the 

teports, although at the same time holding that such 

yta- relief could not be granted upon the fact alone that 
3 the commission company was engaged in illegal or 
B. immoral acts. Whether the relief would have been 

S. granted on an original bill filed for the purpose, 

er, independent of the jurisdiction acquired by the 
rty fling of the complainant’s bill, is not there deter- 
ons mined. The answers of the defendants, among other 
and matters, set up, in substance, the right of the public 





to these market reports “as part of the general news 





them public property is in dispute, both as to the | 


and information of the day,” a contention which is 
not tenable, if the rule prevails as held in the au- 
thorities cited. Other matters are put in issue, how- 
ever, by the answer and ‘affidavits on behalf of the 
defendants which call for the hearing of proofs be- 
fore the drastic remedy of an injunction can be in- 
| voked. The allegations of the bill, both as to thé 
| nature of the business carried on by the several 
defendants and as to their representations respect- 
ing the market reports received by them, are ex- 
pressly denied. The source from which their 
market reports are derived is not disclosed, except 
in the instance of the defendants represented by 
Mr. Rogers; and in that instance the Central Stock 
and Grain Exchange is named as furnishing the 
reports, with an affidavit and allegations which tend 
to show an unrestricted publication of such market 
reports, aside from its effect by way of particular 
defense for that defendant. As such allegations are 
introduced as well on behalf of the other defend- 


'ants for the purposes of this motion, both the issue 


of fact and its effect upon the property right asserted 
by the complainant must be left for determination 
when the proofs are submitted. 


~~~ - @ —_ — —_. 
RESCISSION BY CREDITOR OF EXECUTED 
CONTRACT. 


CONSTRUCTION OF SECTION 363, PENAL CODE. 


New York Court or APPEALS. 
Decided October 30, 1900. 
Joseru F. Sinnort, Individually and as Surviving 

Partner of Andrew F. Moore, Deceased, Appel- 

lant, v. THE GeERMAN-AMERICAN BANK OF ROCH- 

ESTER, Respondent, Impleaded, Etc. 

The fact that at the time of the sale of the goods 
in question the purchaser's indebtedness exceeded 
his assets and that he was, and for several years 
prior thereto, had been, doing business on capital 
obtained from the defendant bank on forged paper, 
is not sufficient, upon his subsequent failure, to 
authorize the vendor to rescind the sale and reclaim 
the goods. 

The provision of the Penal Code (sec. 363), mak- 
ing it a misdemeanor for a person who transacts 
business to use the designation ‘ & Company” or 
“®& Co.,”” when no actual partner or partners are 
represented, is penal in its nature and is to be 
strictly construed. It does not render an executed 
contract voidable at the election of a person dealing 
with one who is violating the statute. 

Appeal from a judgment of the Appellate Divi- 
sion, Fourth Department, affirming a judgment dis- 
missing the complaint. 

This was an action for the recovery of certain bar- 
rels of whiskey, which, as it was alleged, were 
wrongfully detained from the plaintiffs by the de- 
fendant. The following are the material facts, as 
disclosed by the record: In 1896, Feiock was, and 
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he had been for some years, engaged in the business 
of buying and selling wines, liquors, groceries, etc., 
in the city of Rochester, under the firm name and 
style of “ B. Feiock & Co.” He had been a customer 
of the plaintiffs, wholesale whiskey dealers, for some 
years past, and in the months of March and May, 
1896, they sold and delivered to him some barrels of 
whiskey on credit. At the time, Feiock was in- 
debted to the defendant bank, upon commercial 
paper discounted by it for him, to the amount of 
upwards of $25,000. The bank, suspecting that some 
of the discounted notes were forgeries, called upon 
him to take up his line of discounted paper and to 
give his demand note for the amount of his in- 
debtedness. The note was given by Feiock and the 
bank surrendered to him all of the discounted notes. 


It commenced suit upon the demand note and judg- | 


ment was consented to in the action. Execution was 
issued, a levy was made upon Feiock’s property and 
a sale was had, at which the whole stock of goods 
was bid in by the bank for the sum of $5,000. It 
appeared that at the time of the transaction with the 
plaintiffs Feiock’s indebtedness to the bank and to 
other creditors, who included members of his family, 
exceeded the amount of his assets. It also appeared 
that the capital upon which Feiock had been carrying 
on his business for many years was procured by dis- 
counting forged commercial paper. The plaintiffs, 
claiming that Feiock had obtained the whiskey from 
them by fraud, demanded of the bank the possession 
and return of the goods and, upon a refusal, brought 
this action. At the conclusion of the plaintiff's case 
the trial judge dismissed the complaint upon the 
ground that no cause of action was made out against 
the bank. Upon appeal the Appellate Division, in 
the Fourth Department, affirmed the judgment in 
defendant's favor and the plaintiffs now appeal to 
this court. 

Frank J. Hone, for appellant; George F. Yeoman, 
for respondent. 


Gray, J.— The appellant claims that the character 
of the financial transactions between Feiock and the 
bank was such as to negative the inference of an 
honest intention upon Feiock’s part to pay for the 
goods which he had purchased of the plaintiffs and 
that, therefore, they were entitled, for the fraud prac- 
ticed, to rescind the sale and to repossess themselves 
of the goods sold, as they had not passed into the 
possession of a bona fide purchaser. It is conceded 
that Feiock’s insolvency alone furnished no inference 
of an intention not to pay for the goods. The testi- 
mony was that he did intend to pay, but it is argued 
that the circumstances were such and that the nature 
of the insolvency was so affected by his relations to 
the bank as to furnish the legal conclusion that the 
intention and reasonable expectation of the ability 
to pay did not exist. No case is cited in support of 
the plaintiffs’ position, and I do not think that any 
can be found in the books. 


find support in any legal principle. Feiock was un- 


I do not think it can | 


197 N. Y. 472). 
der no obligation to communicate to persons dealing | 


with him the extent and nature of his transactions 
with others. The presumption was that, having 
procured the capital upon which to carry on his 
business, he would use it in the discharge of his 
current obligations, with the reasonable expectation 
that the business would prove profitable enough to 
satisfy, eventually, what indebtedness had been in- 
curred. Whether in the procuring of his capital his 
conduct was fraudulent; whether his schemes ren- 
dered him amenable to legal punishment were not 
matters of which it could be predicated that they 
evidenced an intention on his part not to pay for 
goods purchased in the conduct of the business, 
His purpose was to continue his business. It might 
be abortive, or liable to defeat by reason of his 
fraud in raising moneys for capital; but not only 
there might be, but there would be the clear inten- 
tion to pay for goods purchased. The indebtedness 
to the bank was a fact. How it arose, or whatever 
Feiock’s conduct towards it, they were matters be- 
tween themselves, the disclosure of which he was 
not bound to volunteer to others with whom he 
might have dealings. It is an untenable proposition, 
in my opinion, that the guilt of Feiock’s conduct in 
his transactions with the bank made his subsequent 
purchases from the plaintiffs voidable at their clec- 
tion. Without their inquiry it was immaterial, so 
far as they were concerned, how he had procured the 
capital with which he was carrying on the business, 
The proposition is clear that the bank was a bona 
fide purchaser of the whiskey. Ii there was any iraud 
in the transaction of this purchase by Feiock from 
the plaintiffs, the bank had no knowledge of it. At 
the time of taking the demand note, upon which 
judgment for the amount of the 
existing indebtedness to the bank, the latter gave 
to Feiock the good notes which it held, as well as 
the forged notes, and at the execution sale it bought 
in the property which had been levied upon. Under 
these circumstances the bank became the purchaser 
and holder in good faith of the whiskey in question, 
within the rules of law. 


was recovered 


It is further claimed by the plaintiffs that the use 
by Feiock of the firm name and style of *‘ B. Feiock 
& Co.” was unlawiul and had the effect of making 
the transaction of 
their election. 


voidable at 
This contention has reference to the 
statute which makes it a misdemeanor for a person 
who transacts business to use the designation “ & 
Company” or “ & Co.,” when no actual partner or 
partners are represented thereby (Penal Code, sec. 
3603). 
able. 


sale between them 


I think this contention is, also, quite unten- 
If we might assume that the violation by 
Feiock of the statute disabled him from enforcing 
the performance of any executory contract, that was 
not this case. This was an executed agreement and 
it is inconceivable that, in such a case, the statute 
should have any operation. It is a highly penal one 
and deserves a strict construction (Gay v. Seibold, 
It was a measure intended to be in 
the interests of the commercial community and had 
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its ioundation in public policy. 
misdemeanor to do what was therein specified and 
that is all. To extend its operation as far as the 
plaintiffs would have it, would be to give a con- 
struction to it which’ would permit of its injurious 
operation upon persons whose dealings with the 
guilty party have been in good faith. 
struction would be foreign to 


Such a con- 
the purpose of the 
enactment; contrary to public policy and without 
support in legal principies. 
For these think 
should be affirmed, with costs. 


reasons | that the judgment 


BARTLETT and Vann, JJ. (dissenting).— The ap- 
pellant’s counsel states that insolvency alone is not 
urged as evidence of intention not to pay, for a man 
may be insolvent, that is, he may owe more than he 
has assets to pay, and yet honestly expect to tide 
over and finally make up the deficiency. 

We here have insolvency coupled with a condition 
of affairs that is unique in the history of business. 

Feiock was transacting business on the proceeds 
of forged paper and renewals of the same which he 
had discounted at the defendant bank. 

When it was discovered that certain of this paper 
was forged, the bank compelled Feiock to give his 
demand note for the full amount of his indebted- 
ness, and at once commenced suit on the note, tak- 
ing judgment under an offer, and appropriated by 
sale all the assets of the debtor except certain notes 
turned over to his wife. 
the bank about 
This amount was represented by 
20,000 of forged paper Feiock destroyed 
when it was taken up and $4,600 in notes, said to have 
been genuine. turned over to his wife. 

It is conceded that the basis on which Feiock was 
transacting his business was the proceeds of these 


Feiock’s indebtedness to was 


25.000. some 


which 


felonies and that he could only hope to continue in 
trade so long as he was not discovered. 

It also appears that this is the second time he had 
been compelled to close out business by reason of 
similar methods carried on with another Rochester 
bank. 

The defendant bank discovered these forgeries 
about the 1oth of June, 1896, the plaintiffs sold their 
goods to Feiock in the months of March and May, 
1806, and they were taken under the bank’s levy. 

It is now urged that Feiock, doing business under 
these conditions, could purchase goods, having an 
honest intention pay for them, and that the 
transaction is free from fraud. 

It was stated by counsel on the argument that no 
case could be found in the books holding that such 
a purchase of goods was fraudulent. 

The statement may be true, as it is quite probable 
that this is the first time the court has been con- 
fronted by such a proposition. 


to 


We are of opinion that a man conducting business, 
the sole basis of which is the floating of forged 
paper and its renewals in his bank, is in a situation 
where he cannot entertain the honest intention to 


It simply made it a | 


pay his debts, and that all his purchases of goods 
are fraudulent. 

Parker, Ch. J.; Martin, CULLEN and WERNER, 
JJ., concur with Gray, J., for affirmance; BARTLETT 
and VaANN, JJ., dissent in memorandum. 


Judgment affirmed. 


ELECTION LAW. 


Wricn 


DECISIONS AS 


May 
NOMINATIONS. 


Time WuUrHIn Courts RENDER 


TO 


New York Court or APPEALS. 


Decided November 2, 1900. 


In the Matter of the Objections to the Certificate of 

Nomination of Joseph P. for State 
Twenty-first Senatorial District; 
in the Matter of the Objections to the Certificate 
of Nomination of Richard H. Mitchell for State 
Senator for the Twenty-first Senatorial District; 
Josern P. Hennessy, Appellant, v. Ricuarp H. 
MircueLi, Respondent. 


Hennessy 
Senator for the 


Section 50 of the Election Law, providing that a 
of the viewing the action of the 
police board with respect to filing certificates of 
nomination, 


decision court re 
before the last 
day fixed for filing certificates of nomination to fill 
vacancies,” 


“must be made on or 


election, is 
and the rights of a candidate will 
not be defeated by a failure of the court to render its 
decision only twelve days before election. 


viz., fifteen days before 


directory merely, 


Appeal from an order of the Appellate Division, 
First Department, reversing an order of the Special 
Term, reversing the determination of the police 
board of the city of New York. 


Samuel H. Ordway and Joseph J. Marrin, 
appellant; John F. McIntyre, for respondent. 


for 


Haicut, J.— The few hours intervening between 
argument and rendering of decision prevent more 
than a brief discussion of the question presented by 
this appeal. 

Two certificates of nomination for State senator 
for the twenty-first senatorial district were filed 
with the police board, both regular in form, one cer- 
tifying that the appellant, Hennessy, was duly nom- 
inated as the Democratic candidate and the other 
certifying that the respondent, Mitchell, was regu- 
larly nominated for the office by that party. Each of 
the candidates filed objections to the certificate of 
his opponent. A hearing was had by the parties 
before the police board, which on the 22d day of 
October, 1900, rendered its decision in favor of the 
respondent, Mitchell. On the same day Hennessy 
petitioned the Supreme Court to review the decision 
of the board pursuant to the provisions of section 56 
of the Election Law, and the matter was brought to 
a hearing on the afternoon of that day at Special 
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Term, where argument was had and the whole 
matter in the proceedings submitted by counsel for 
the respective parties, the court taking the papers 
and reserving decision until the 25th day of October, 
at which time an order was made reversing that of 
the police board and adjudging Hennessy to be the 
regularly nominated candidate of the Democratic 
party for the office of senator. The order so made 
by the Special Term was entered the next day, and 
from that order an appeal was taken to the Appel- 
late Division, which court reversed the order of the 
Special Term and affirmed that of the police board. 
From that order an appeal was taken to this court. 

It appears from the order that the Appellate Divi- 
sion reversed upon the law, not upon the facts. In- 
deed, it is apparent from the opinion that the court 
agreed with the Special Term as to the merits of the 
controversy, for it said at the close of its argument: 
“It is with regret that we are forced to reach this 
conclusion in this particular case, because it seems 
to us that great injustice has been done to the re- 
spondent, Hennessy, which the court is powerless to 
redress.” 

The Appellate Division appears to have reached 
the conclusion that the Supreme Court had no 
power to render its decision or to make its order re- 
versing the determination of the police board after 
the 22d day of October. We have carefully read 
the opinion of that court and are much impressed 
with the ability with which the question has been 
discussed, and yet we doubt the correctness of the 
conclusion reached. 


The provisions of section 56 of the Election Law, 
so far as they are now material to be considered, are 
as follows: ‘‘ The Supreme Court, or any justice 
thereof within the judicial district, or any county 
judge within his county, shall have summary juris- 
diction upon complaint of any citizen to review the 
determination and acts of such officer, and to make 
stch order in the premises as justice may require, 
but the final order must be made on or before the 
last day fixed for filing certificates of nomination to 
fill vacancies with such officer, as provided in sub- 
division 1 of section 66 of this article. Such a com- 
p'aint shall be heard upon such notice to such officer 
as the said court or justice or judge thereof shall 
direct.” The first subdivision of section 66 provides 
that the certificate of nomination therein referred to 
“shall be filed in the office in which the original 
certificate was filed * * * at least fifteen days 
before the election, if filed with the county clerk or 
the police board of the city of New York, or the city 
clerk of any other city.” The election this year takes 
place on the 6th day of November, and under the 
construction of the statute, as given by the Appellate 
Division, the 22d day of October was the last day 
upon which an order of the court or a judge could 
be made and entered reviewing the action of the 
board of police. The view taken by that court ap- 
pears to be that the legislature regarded time as the 
essential feature of the statute limiting the power of 
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the court, and that the provision must be regarded as 
mandatory. We have examined the various amend- 
ments of the statute which, it is claimed, disclose 
such an intent, but fail to find reasons which satisfy 
us that such was the legislative intent. An exam- 
ination of the Election Law discloses various pro- 
visions which call upon the Supreme Court, or any 
justice thereof in the judicial district, or a county 
judge of the county, to revise, correct and reverse 
the action of officers who are charged with the duty 
of carrying its provisions into effect. It may revise 
the registration of electors. It may strike names 
from the registry or require names to be entered 
thereon which have been rejected. It may deter- 
mine the names of candidates who are properly 
nominated, and in case of error or omission in the 
publication of the names or description of candi- 
dates for office in the sample or official ballot it may 
require the clerk or other office or board charged 
with the duty of preparing the ballots to correct the 
errors. It is thus apparent that the legislature con- 
templated a review of the action of the election 
officers and a correction of the errors which they 
may have committed in the discharge of their duties 
under the statute and that this was regarded as one 
of the prominent and essential features of the law. 
If the construction of the statute given by the Appel- 
late Division is to be adopted, then the statute 
utterly fails to be effective in one of its most im- 
portant features. The statute requires the officer 
with whom the certificates of nomination are re- 
quired to be filed to first decide between the con- 
flicting claims of candidates before the Supreme 
Court is given the power to review. If the pro- 
visions of the statute with reference to time are to 
be regarded as mandatory, such officer has but to 
reserve his decision until such time as will leave less 
than fifteen days before the election in order to de- 
prive the court of any jurisdiction to review his 
determination. Such, it appears to us, was not the 
intent of the legislature. 

In construing statutes all the provisions thereof 
should be considered and so far as possible each pro- 
vision harmonized with the other so as to give effect 
to the legislative intent and the purpose sought to 
be accomp ished. In reaching this result courts will 
treat some provisions as mandatory and others as 
directory in order to give force and effect to them 
all. 

As we have seen, these proceedings were insti- 
tuted, argued and submitted by the respective parties 
to the Special Term on the 22d day of October. 
That day was concededly within the time in which 


‘the court had the power to entertain the proceeding. 


The court acquired jurisdiction of the parties and of 
the subject-matter. The only effect, therefore, that 
the limitation of the statute could have upon this 
proceeding was to require the court to make, file 
and enter its decision that day. A judge of a court 
is a public officer. Cooley, in his Constitutional 
Limitations, at page 75, states the rule as settled by 
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authority that ‘ Statutes directing the mode of pro- 
ceeding by public officers are directory and are not 
regarded as essential, to the validity of the proceed- 
ings themselves unless it be so declared in the 
statute’ (Juliand vy. Rathbone, 39 N. Y. 369; Ex 
parte Heath, 3 Hill, 42). The old Code of Pro- 
cedure, section 267, provided that upon a trial of a 
question of fact by the court its decision “shall be 
* * * filed with the clerk within twenty days after 
the court at which the trial took place.” Here we 
have an express provision of the statute using the 
word “ shall.” 
form and substance as that under consideration, and 
yet it was held to be directory merely (Stewart v. 
Slater, 6 Duer, 83). In the case of Empire City 
Bank (18 N. Y. 199, 220), the referee, under the 
statute, was required to report to the first Special 
Term that should sit after the expiration of six 
wecks from his appointment. The court, speaking 
with reference to the provision of the statute, says: 
“The time fixed for the performance of intermediate 


The provision was as mandatory in, 


| 
| 


steps, after jurisdiction had been once acquired, | 
shou'd be regarded as directory merely, and an | 


omission to perform one or more of them in time 


In the case of Wood vy. Chapin (13 N. Y. 509), it 


was held that the statute requiring an officer before 


whom proceedings were had against an absconding 
debtor to make and file his report within twenty | 


days after the appointment of trustees was directory 
merely, and an omission to comply with its require- 
ments within the prescribed time did not vitiate 
the proceedings. In Rawson v. Parsons (6 Mich. 
401), the first error assigned arose under the statute 
requiring the decision of the court to be given be- 
fore the first day of the term succeeding that in 
which the case was submitted. Christiancy, J., in 
delivering the opinion of the court, says: ‘* We are 
all of opinion that this provision, as relates to 
the time within which the decision shall be given 
and filed, is directory merely. It imposes a duty 
upon the judge, but, as the parties have no control 
over his action, it would be a harsh construction 
which should deprive them of the fruits of the litiga- 
tion because the judge fails to decide by a particular 
day.” As we have seen, the Special Term had ac- 
quired jurisdiction, the case had been submitted to 
the court within the time required by the statute. 
All that remained was for the court to render its de- 
cision. The statute requiring him to file his decision 
within a specified time must, therefore, under the 
authorities, be deemed directory merely. 

.Matter of Emmett (150 N. Y. 538), in so far as it 
has any bearing upon the question under considera- 
tion, is in accord with the views herein expressed. 

It is the duty of courts and judges entertaining 
Proceedings under this statute to speedily decide the 
questions presented to them, so that the various 
steps required by officers may be taken in time to 
permit the carrying into execution its provisions. 

The order of the Appellate Division should be 
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reversed and that of the Special Term affirmed, with 
costs. 


Parker, Ch. J.; Gray, O’Brien, Lanpon, Cut- 
LEN and WERNER, JJ., concur. 


Order reversed, etc. 
a 
FIRE INSURANCE, 


Duty oF INsuRED TO ABIDE BY 
AGREEMENT IN Poticy. 


ARBITRATION 


New York Court or APPEALS. 
Decided October 30, 1900. 


HELEN SiLtver, Respondent, v. THE WESTERN 
ASSURANCE COMPANY OF TORONTO, CANADA, 
Appellant. 


Upon the execution of an arbitration agreement 
as provided for in the standard fire insurance policy, 
and the appointment of appraisers to assess the loss, 
it becomes as much the duty of the insured as it is 
the duty of the company to bring the appraisers to- 


| gether for an early hearing. Both parties are re- 
would not render the whole proceeding abortive.” | 


quired to act in good faith to accomplish the 
appraisement in accordance with the arbitration 
clause. 

When the case fails to disclose of any evidence of 
purpose on the part of the company to unreasonably 
delay the proceedings or to defeat the real object 
of the arbitration clause, the claimant will not be 
held absolved from complying with its terms, nor 
justified in abandoning the proceedings and com- 
mencing action in the courts. 

Appeal from a judgment of the Appellate Divi- 
sion, First Department, affirming a judgment in 
favor of the plaintiff entered on the verdict of a 
jury. 

George A. Stearns, for appellant; Abraham H. 
Sarasohn, for respondent. 


Parker, Ch. J.— The action is upon a standard 
insurance policy to recover for damages sustained 
by fire. In pursuance of one of the provisions of 
the policy the parties entered into a written agree- 
ment to submit to appraisers the fixing of the 
amount of damages sustained by the assured, but 
before the appraisers acted this action was com- 
menced. 

The defendant’s answer alleged as a defense that 
notwithstanding its demand for an appraisal of the 
loss, none had been made at the time of the com- 
mencement of the action, and both at the close of 
the plaintiff's case and of the whole case, defendant 
asked for a dismissal of the complaint on that 
ground, and exceptions taken to the refusals of the 
court to dismiss present the only question we need 
consider. 

The learned counsel for the plaintiff admits that 
compliance with the requirement of the policy that 
the amount of loss or damage should be ascertained 
either by agreement between the parties or by an 
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appraisal would, under ordinary circumstances, con- 
stitute a condition precedent to the right of action, 
but contends that the facts of this case bring it 
within the doctrine of Uhrig v. Williamsburgh City 
Fire Insurance Co. (101 N. Y. 362), where it is held 
that under an arbitration clause in a policy of fire 
insurance it is the duty of the parties to the contract 
to act in good faith to accomplish the appraisement 
in the way provided, and if either acts in bad faith 
so as to baffle the real object of the clause, the other 
is absolved from compliance therewith. An exam- 
ination of the facts, as stated in the opinion in the 
Uhrig case, discloses that the parties agreed upon an 
arbitration, and the having failed to 
agree, the plaintiff requested the defendant to ap- 


arbitrators 


point another arbitrator, or agree with one selected 
by the plaintiff in appointing an umpire, so that an 
appraisement could be effected, but that his request 
was not complied with, and later the defendant 
served upon the plaintiff another written request to 
arbitrate and offered to select a person to appraise 
the damages upon its part, and the court said: 
“The plaintiff had entered into an arbitration and 
was not bound to enter into a new one while that 
was pending, and if that one failed from the fault of 
the defendant, he had discharged his whole duty 
under the arbitration clause and was not bound to 
enter into a new arbitration agreement.” And fur- 
ther said: ‘“ There was some evidence tending to 
show, and from which a jury might have inferred, 
that the defendant was not acting in good faith to 
procure a speedy appraisal, and was interposing this 
clause in the policy for the purpose of forcing a 
compromise from the plaintiff.” 

The contention of the plaintiff in this case is that 
the evidence is of such a character as to support a 
finding by the jury that the defendant was acting in 
bad faith, with the purpose of defeating the real 
object of the clause; that, therefore, the plaintiff is 
absolved from compliance with it, and hence that 
the refusal to dismiss the complaint was not error. 
The arbitration agreement was signed by both 
partics, and by it Jacob Jacobson was appointed 
appraiser ou the nomination of the plaintiff, and 
Adolph Friedman on behalf of defendant, the agree- 
ment bearing the date of December 14, 1895. From 
that date until the 28th day of January following, at 
which time this action was commenced, it does not 
appear that the plaintiff, his appraiser or his attor- 
ney took any action whatever looking to the making 
of the appraisement for which the agreement under- 
took to provide. The defendant’s appraiser and at- 
torney seem to have taken all the steps that were 
taken towards bringing about an appraisement. On 
January sixth. Adolph Friedman, defendant's ap- 
praiser, addressed to the plaintiff at the place where 
the fire occurred a registered letter, but it was re- 
turned, having stamped across the face of it in red 
ink: “ Returned to sender; cannot be found by N. Y. 
P. O. January 9, 1896." It also bore in writing the 
words: “ Removed. No address. W. R. 164.” A 


few days later and on January fourteenth, defendant’s 
attorney sent 
which stated 


letter to the plaintiff's attorney in 


he iat he was iniormed that the 


address of plaintii: s appraiser was not given in the 
agreement, and that the defendant’s appraiser had 
addressed to him a registered letter in the care of 
plaintiff at the last known address of the latter, but 
that it had been returned, and the letter concluded 
with the request: 
where Mr. Bass’ 


“Will you kindly advisc 
appraiser 


me 
and 
Two days later the plaintiff's 
attorney replied to this letter as follows: 


can be reached 
oblige, * * 


“The address of Mr. Jacob Jacobson, the ap- 
praiser designated by my client, Abraham Bass, is 
No. « Market street, this city, and I believe is so 
stated in the agreement for appraisal executed by 
my client. 

‘Mr. Bass informes me that no registered letter 
was received by him from Mr. Friedman; and, as 
he has not changed his address, I doubt if any has 
ever been sent.” 

In view of the fact already mentioned, that no one 
on behalf of the plaintiff ever took any action to- 
ward hastening the appraisement provided for by 
the agreement, the apparent indignation of this letter 
would be difficult to account for were it not that the 
record that the attorney mistaken 
when he stated his belief that his client’s appraiser's 


discloses was 
address was stated in the agreement, and also in 
his expression of doubt as to whether any letter had 
The 


appraisal agreement is in the record, and, while it 


been sent to the former address of Mr. Bass. 


gives the name of the plaintiff's appraiser, it does 
not give his address, and the envelope which was put 
in evidence and to which reference has already been 
made, shows that his doubt as to whether any such 
letter had ever been sent was not well founded. 
No evidence has been given tending to show 
that the defendant was not acting in good faith 
when it executed the agreement for appraisement. 
There was a delay of some days, covering in part the 
Christmas holidays, after the agreement was exe- 
cuted, before defendant’s appraiser undertook to get 
in communication with the plaintiff's appraiser, but 
it does not appear that this delay was prompted by 
or known to the defendant. On the other hand, 
there was still greater delay on the part of the plaint- 
iff’s appraiser, upon whom rested precisely the same 
measure of obligation to proceed promptly with the 
appraisement as devolved upon the defendant's ap- 
praiser. Not only did the plaintiff's appraiser omit, 
then or later, to perforin the duties of an appraiser, 
but the plaintiff also seems to have omitted sug- 
gesting to his appraiser, to the defendant, or to 
its appraiser, that expedition was desired for any 
reason. It is the “duty of each party to act in good 
faith to accomplish the appraisement,” the 
court in the Uhrig case (supra), i. e., it is just as 
much the duty of one party as of the other, and, 
hence it is difficult to discover the logic of the con- 
tention that the assured and his appraiser could sit 


said 
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still from the time of making the agreement until 
the commencement of the action, and then deprive 
the other party, whose appraiser and attorney did 
take some action towards carrying out the agree- 
ment, of the benefit of the agreement on the ground 
that its object had not been made effective by an 
appraisement. 

We think there was no evidence upon which the 
jury could base a finding that the plaintiff should be 
absolved from compliance with the agreement to 
app! 
to defeat the real object of the provision in the 
poli 7 

The 
trial granted, with costs to abide the event. 

Gray, MARTIN, 
WERNER, JJ., concur. 

Judgment reversed, ete. 


tise because the defendant in bad faith sought 


providing for an appraisement of damages. 


judgment should be reversed and a new 


BARTLETT, VANN, CULLEN, and 


-—— ~—-> —EEE 
ASSOCIATION OF AMERICAN 
SCHOOLS. 
ARTICLES OF ASSOCIATION ADOPTED AT 
N. Y., AuGust 28, 1900. 


SARATOGA, 


The undersigned law schools in the United States, 
their 
respective faculties, do hereby form an association 
the American Law 
Schools, and establish the following as its articles 
of association: 

The the 
improvement of legal education in America, espe- 


represented by delegates duly appointed by 


to be called Association of 


First. object of this association is 
cially in the law schools. 

Second. The association shall meet annually at 
the time and place at which the American Bar Asso- 
ciation meets. The executive committee may call 
special meetings at such time and place as the com- 
mittee may select; thirty days’ notice of such meet- 
ing shall be given by the secretary to all members 

e association, and the purpose oi the meeting 
be stated in the notice. 

Third. The law schools having delegates at this 
meeting and signing these articles before July 1, 
1901, shall be members of the association, provided 
such schools shall comply with article sixth. 

Fourth. Each the association 
send to the meetings delegates not exceeding four 


member of may 
from each law school. 

Fifth. At all meetings of the association the vot- 
ing shall be some delegate 
Tequests that any vote shall be taken by schools, 
in which case it shall be taken by schools, each 
school having one vote. 

Sixth. 
ship at any meeting by vote of the association, but 
no law shall be unless it 
plies with the following requirements: 


by delegates, unless 


Law schools may be elected to member- 


school so elected, com- 


1. It shall require of candidates for its degree 
the completion of a high-school course of study, or 


its equivalent. The equivalent may be determined 
by the law school faculty upon certificates issued 
under public authority, or by the authorities of an 
institution of advanced learning. In the absence of 
these the applicant shall be required to pass an 
examination in studies equivalent to those required 
of high school Provided, that this 
requirement shall until Septem- 
ber, I90I. 


graduates. 
not take ecect 

2. The course of study leading to its degree shall 
cover at least two years of thirty weeks per year, 
with an average of at least ten hours required class- 
room work each week for each student; provided, 
that after the year 1905 members of this association 
shall require a three years’ course. 

3. The conferring of its degree shall be condi- 
tioned upon the attainment of a grade of scholarship 
ascertained by examination. 

4. It shall access to 
during all regular library hours, a library containing 
the the State in the school is 
located and of the United States Supreme Court. 


own, or have convenient 


reports of which 


Seventh. Any school which shall fail to maintain 
the requirements provided for in article sixth or 
such standard as may hereafter be adopted by reso- 
lution of the association, shall be excluded from the 
association by a vote at the general meeting, but 
may be reinstated at a subsequent meeting on proof 
that it is then bona fide fulfilling such requirements. 

Eighth. 
a president and a secretary-treasurer, who shall be 
chosen the delegates at each annual 
meeting, and each of whom shall hold office until 


The officers of this association shall be 


irom among 


his successor is elected. 


Ninth. 
chosen from among the delegates three persons to 
be members of the executive committee, who, with 
the president and secretary, shall form such com- 
mittee. The the shall be 
secretary of the 
The 


the 


At each annual meeting there shall be 


secretary of association 
committee. 

committee shall have 
the and is 
especially entrusted with seeing that the require- 


executive 
affairs 


Tenth. 
charge of of association 
ments of articles sixth and seventh are complied 
All complaints shall be addressed to the 
executive committee, and shall be filed at least ninety 
of the association. 
all complaints and 
report its findings, with such recommendations as it 


with. 


days before the annual meeting 
The committee shall investigate 


shall think proper, to the association for its action, 
This 


provision shall not, however, prevent any matter 


and shall make a report at the annual meeting. 


being taken up and passed upon by the association, 
that 1 shall be excluded from 


no law school 
the association under the seventh article, unless the 


except 
executive committee has given it thirty days’ notice 
that it has, in the opinion of that committee, failed to 
comply with the provisions of the sixth or seventh 
articles. 
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Eleventh. Applications for membership shall be 
addressed to the secretary, accompanied by evidence 
that the school applying fulfills the requirements of 
articles sixth and seventh. The executive com- 
mittee shall examine the application, and report to 
the association whether the applicant has fulfilled 
the requirements. Applicants for membership shall 
be made at least ninety days before the meeting of 
the association. 


Twelfth. The executive committee may conduct 
its business by correspondence. 

Thirteenth. The officers and other members of 
the executive committee may be re-elected, but no 
school shall be represented on the executive com- 
mittee for more than three years in_ succession, 
except that the secretary-treasurer may be re-elected 
indefinitely. 

Fourteenth. The annual assessment on each 
school shall be ten dollars, payable in advance, and 


any school which shall have failed to pay its assess- | 


ment during the year shall be dropped from the 
association, but may be reinstated by vote of the 
association upon payment of arrears. 


Fifteenth. These articles may be changed at any | 


annual meeting; the vote on such change shall be 
by schools, and no change shall be adopted, unless it 
is voted for by two-thirds of the schools represented, 
nor unless it is voted for by at least one-third of all 
the members of the association — provided, that no 
motion for an amendment shall be considered, unless 
a copy of such proposed amendment be filed with the 
secretary at least ninety days before the meeting, 
and a copy thereof sent forthwith by the secretary 
to each member. 
a 
JURORS VERSUS TEE JURY. 


HE recent decision of the Supreme Court of 
Ohio in Davis v. State (57 N. E. 1099) illus- 
trates a point to which attention has often been 
called in this place. It was held, according to the 
official syllabus, that “the proper charge to a jury 
in a criminal case is, that the jury, and not that 
each juror, should be convinced, beyond reasonable 
doubt, of the guilt of the accused before finding him 
guilty.” The following is the per curiam opinion: 
“ The court was requested to charge the jury that 
each juror must be convinced, beyond a reasonable 
doubt, of the guilt of the defendants before uniting 
in a verdict of guilty. This the court refused, but 
did charge that the jury must be convinced, beyond 
a reasonable doubt, before finding the defendants 
guilty. We think the request asked was properly 
refused, and that the proper instruction was given. 
The request, as asked, would seem to invite an 


acquittal, or, at least, a disagreement, and was, | 


therefore, misleading. It is true that each juror 
must be convinced of the guilt of the defendant 
before uniting in a verdict against him, and this is 
generally understood; but it is equally true that each 


em, 


should confer with his fellows and listen to what 
they have to urge in weighing the evidence, 
whether it be for or against an acquittal, and not 
obstinately stand upon his own opinion in the mat- 
ter. The request asked and refused by the court 
| would tend to such a result, and was, therefore, 
properly refused (State v. Hamilton, 57 Iowa, 596, 
| 11 N. W. 5; State v. Robinson, 12 Wash. 4o1, g1 
Pac. 884; State v. Young, 105 Mo., 634, 640, 16 S. W. 
408). The verdict should be the intelligent con- 
sensus of the whole jury, arrived at upon the eyi- 
dence beyond reasonable doubt. It should be 
addressed as an entity, and not as separate individ- 
ee If the accused is in doubt as to whether the 
verdict is that of each juror, his remedy is to have 
it polled before it separates, which is an adequate 
protection against the probability that some one of 
them or more has not united in the rendition of the 
| verdict.” 

It may seem at first blush that the distinction 
taken in this opinion is verbal and technical rather 
than substantial. Nevertheless, we think the court 
was correct in holding that it was not error for 
| the trial judge to refuse to charge the jury in such 
manner as to unduly emphasize the individual 
responsibility of each juryman. While cowardice 
and indolence in forming and advocating opinions, 
and mere sheepishness in following a leader, are 
strongly to be deprecated on the part of jurymen, 
they are not, on the other hand, to be prompted to 
indulge undue opinionativeness or aggressiveness. 
What is expected is an aggregate result of their 
consideration and conviction, and such result often 
legitimately represents a certain amount of com- 
promise of opinion. Very much the same thing may 
be said of the proper attitude of the members of a 
court that sits in bance. 

In one of the many recently-published reminis- 
cences of the late Lord Russell, of Killowen, it 
is reported that, in answer to a friend who said that 
if “I were on my trial as an innocent man, I would 
sooner be tried by a judge than by a jury,” Lord 
Russell said “that his experience was that juries, 
as a rule, took a more common-sense view of a 
case than the judges.’’ If Lord Russell intended 
by this that the consensus of opinion on a ques- 
tion of fact by a number of judges would be less 
Mikely to be sound than the verdict of an average 
| jury, we should emphatically disagree with him, 
| but, if he meant, as we believe he did, that the 
composite judgment of a jury was more apt to be 
| correct upon an issue of fact than the opinion of a 
| single judge, we subscribe to the doctrine. A 
‘liberal education and learning and experience in 
the law are, by no means, a guarantee against 
eccentricity of judgment upon the every-day affairs 
of the world. As to the jury system, the theory 
is that individual prejudice and idiosyncracy will 
be corrected by discussion and by a decent respect 
|for the opinions of others. 
| In the Ohio case under consideration 


| 





it was 
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pointed out that the substantial rights of the 
accused might be protected by a poll of the jury 
after verdict to ascertain whether each of the jurors 
had eventually concurred in the result— New York 
Law Journal. 

- © —— 


ALIENS ENTITLED TO EQUAL PROTEC- 
TION OF THE LAWS. 

The Supreme Judicial Court of Maine in State v. 
Montgomery (47 Atl. 165) passed upon a question 
which, if not really novel, is treated in a very inter- 
esting and conclusive manner. It was held that a 
statute of that State providing that the secretary of 
State shall grant licenses for peddling “to any citi- 
zen of the United States” 
certificate signed by the mayor of a city or by a 
majority of the selectmen of a town, vouching for 
the applicant’s good moral character, “ but such 
license shall be granted to no other person,” is void 
under the Fourteenth 


the laws.”’ This case is substantially covered by the 
decision of the Supreme Court of the United States 
in Yick Wo v. Hopkins, Sheriff (118 U. S. 356). It 
was therein held that an ordinance of the city of 
San Francisco, prohibiting any person or persons 
from maintaining a laundry within the city of San 
Francisco without having first obtained the consent 
of the board of supervisors, unless the same be 
located in a building constructed either of brick or 
stone, contravened the federal constitutional pro- 
vision above referred to. In the California case no 
discrimination because of race or color, or on any 
other ground, was attempted in the ordinance itself. 
The power conferred upon the board of supervisors 
was, however, entirely arbitrary, and it was shown 
that such power had been exercised systematically 
for the exclusion of Chinese laundrymen. In the 
opinion of the court Mr. Justice Matthews re- 
marked: 

“In the present cases we are not obliged to reason 
from the probable to the actual and pass upon the 
validity of the ordinances complained of as tried 
merely by the opportunities which their terms afford 
of unequal and unjust discrimination in their ad- 
Ministration. For the cases present the ordinances 
in actual operation, and the facts shown establish an 
administration directed exclusively against a 
particular class of persons as to warrant and require 
the conclusion that, whatever may have been the 
intent of the ordinances as adopted, they are applied 
by the public authorities charged with their adminis- 
tration, and thus representing the State itself, with 
a mind so unequal and oppressive as to amount to 
a practical denial by the State of that equal protec- 
tion of the laws which is secured to the petitioners, 
as to all other persons, by the broad and benign 
Provisions of the Fourteenth Amendment to the 
Constitution of the United States. Though the law 


so 


| tions 


who files in his office a 


Amendment of the federal | 
Constitution forbidding any State to “ deny to any | 
person within its jurisdiction the equal protection of | 


itseli be fair on its face and impartial in appearance, 
yet, if it is applied and administered by public au- 
thority with an evil eye and an unequal hand, so as 
practically to make unjust and illegal discrimina- 
similar circumstances, 


between persons in 


| material to their rights, the denial of equal justice 


is still within the prohibition of the Constitution.” 

If an ordinance merely making possible a discre- 
tionary discrimination against aliens is repugnant to 
the Fourteenth Amendment, a fortiori, the Maine 
statute under consideration expressly so discrim- 
inating is void. After citing and discussing many 
authorities, the Maine court remarked: 

“A statute of Pennsylvania imposing a tax of 
three cents a day upon employers of foreign-born, 
unnaturalized male persons, for each day that each 
of such persons may be employed, and authorizing 
the deduction of that sum from the wages of such 


| employes, was held to deprive the latter of the equal 


protection of the laws (Fraser v. McConway & 
Torley Co., C. C., 82 Fed. 257). The court said: 
‘ Evidently the act is intended to hinder the employ- 
ment of foreign-born, unnaturalized male persons. 
The act is hostile to and discriminates against such 
persons. It interposes, to the pursuit by them of 
their lawful avocations, obstacles to which others 
under like circumstances are not subjected.’ 


“While it is true, as a general proposition, that, 
if the law deals alike with all of a certain class, it is 
not obnoxious to the charge of a denial of equal 
protection, yet it is equally true that such a classi- 
fication cannot be made arbitrarily. The State may 
not say that all white men shall be subjected to the 
payment of attorney’s fees of parties successiully 
suing them, and all black men not. It may not say 
that all men beyond’‘a certain age shall be alone 
thus subjected, or all men possessed of a certain 
wealth. These are distinctions which do not furnish 
any proper basis for the attempted classification. 
That must always rest upon some difference which 
bears a reasonable and just relation to the act in 
respect to which the classification is proposed, and 
can never be made arbitrarily and without any such 
basis (Railway v. Ellis, 165 U. S. 150; 17 Sup. Ct. 
255; 41 L. Ed. 666. See Pearson v. Portland, 69 
Me. 278). 

“In the light of these interpretations of the Four- 
teenth Amendment, we are compelled to conclude 
that a statute which forbids peddling except under 
a license, and which provides that citizens of the 
United States may be licensed, and that aliens shall 
not be, is a denial of the ‘equal protection of the 
laws.’ It is an unconstitutional discrimination 
against aliens. It does more than impose unequal 
burdens and charges upon the alien. It absolutely 


denies him the privilege of an occupation open to 
citizens, which is 
burdens. 


more than a discrimination in 
It does not permit the alien within our 
jurisdiction to pursue a business occupation and to 
acquire and enjoy property on equal terms with the 


citizen (Yick Wo v. Hopkins, 118 U. S. 356). 
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“Nor can this discrimination be sustained as a 
constitutional exercise of the police power of the 
State. It must be noticed that the discrimination is 
not against a class, as criminals, as paupers, as in- 
temperate, as disqualified by character or habits, or 
as harmful to society, but against a class solely as 
aliens. Such a discrimination is forbidden (Rail- 
way v. Ellis, supra).”— New York Law Journal. 


>——--—- 
PRIVILEGES OF AN AMBASSADOR. 


A curious privilege of an ambassador is that he, 
and he alone, when dismissed, may turn his back to 
the sovereign to whose court he is accredited. The 
mode of procedure is as follows: When the am- 
bassador’s audience is over, he waits to be dis- 
missed by the sovereign. When dismissed, the 
ambassador bows, retires three paces, bows again, 
retires another three paces, bows a third time, turns 
on his heels, and walks to the folding doors. But it 
is felt that more polite methods should obtain when 
the reigning sovereign is a woman. To turn his 


back is to be discourteous, to walk backwards is to © 


resign a privilege; the ambassador retires sideways, 
like a crab; he keeps one eye on the sovereign, and 
with the other tries to see the door. He thus shows 
politeness to the sovereign, and at the same time 
retains one of his privileges. As the ambassador is 
usually an aged gentleman, often short-sighted, he 
sometimes fails to reach the door, and comes into 
collision with the wall. Another privilege of am- 
bassadors is the right of being ushered into the 
royal presence through folding-doors, both of which 
must be flung wide open. No one except an am- 
bassador can claim this privilege; the most any non- 


leaves shall be opened to him. The reason for this 
privilege is not known. There are certain irreverent 


suggestion that have been made; but we prefer to be | 


silent with regard to them. Another privilege, 
capable of causing great inconvenience, is the am- 


== 
slanderous stories concerning himself, the defend. 
ant reports statc::ents he has heard, since hi doing 
so is clearly to the plaintiff's interest, the occasion 
is privileged. For a _ privileged exists 
whenever there is a legal, moral or social duty, or 
whenever it is to the interest of any party 

cerned that a statement be made. Again, wh 
induces another to publish a slander, solely (| 
action may be brought, there is no liability. This 
principle, although it has not often been ‘learly 
stated, rests on the plaintiff's consent — volenti non 
fit injuria (see 10 Harvard Law Review, 181). Still, 
a third principle ought to have been applied in a 
recent case (Shinglemeyer v. Wright, 82 N. W. 
Rep. 887 [| Mich.]). The case is poorly reported, but 
the facts seem to show that the plaintiff, while alone 
with the defendant, was accused by him of theft, 
Saying she would make him prove his statements 
before a policeman, the plaintiff procured one, and 
had the statement repeated in the presence of this 
third party. The court held that no liability existed, 
as the doctrine volenti non fit injuria applied. But 
the facts show no consent. The defendant (plaint- 
iff), indignant at the accusation and apparently wish- 
ing to prevent its future repetition, thought to end 
the matter by making the defendant either under- 
take to prove his statements at his peril, or desist 
from them altogether. She gave an opportunity for 
open accusation or retraction, but no 
Moreover, since it was neither to her nor to the de- 
fendant’s interests that the accusation be made, the 
occasion was not privileged. Clearly it seems that 
under these circumstances liability should attach. 
In an English case, where the defendant repeated 
certain slanderous remarks at the plaintiff’s request, 


occasion 
con- 


n one 
lat an 


consent, 


| they were held actionable (Griffiths v. Lewis, 7 Q. B. 
ambassadorial person can expect is that one of the | 


| consent to their repetition. 


bassador’s right of admission to the sovereign at | 


any hour of day or night. 


Thus, the minister repre- | 


senting some little bankrupt State could go down 


to Windsor and demand an audience at four o’clock 
in the morning. The audience would have to be 
granted, though it could be delayed by the exer- 
cise of ingenuity.— Chambers’ Journal. 


——— 


LIABILITY FOR. SLANDER PUBLISHED 


| 


361). That the previous statements in the principal 
case were unpublished would not differentiate the 
two cases, as in neither would the plaintiff, by ask- 
ing the defendant if he was ready, at his peril, to 
repeat his statements to a third party, necessarily 
Nevertheless, the prin- 
cipal case is in accord with the few American deci- 
sions in point (Heller v. Howard, 11 Ill. App. 554).— 
Harvard Law Review. 


—— — -4—__ — 
CHICAGO BAR ASSOCIATION. 
The annual meeting of the Chicago Bar Associa- 
tion was held at their rooms in the Title and Trust 


IN RESPONSE TO PLAINTIFF’S CHAL-| building on the afternoon of Saturday, October 27, 


LENGE. 


The law regarding liability for slander, when the | year: President, John S. Miller; 


| 


1900. 
The following officers were elected for the ensuing 
first vice-presi- 


publication is caused by the plaintiff, is somewhat | dent, Edwin M. Ashcroft; second vice-president, 
confused, both because decisions are scant and be- John Barton Payne; secretary, M. Lester Coffeen; 
cause facts differing very slightly call for the appli- | treasurer, Thomas J. Holmes; librarian, Carlos P. 
cation of three different principles, two, at least, of | Sawyer. 


which are not clearly defined. When at the request 
of the plaintiff who wishes to discover the author of 


| 


Board of managers, Frank Asbury Johnson, 
Henry S. Towle, Stephen S. Gregory. 
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Committee on Admissions, Charles E. Kremer, 
George E. Dawson, William D. Washburn. 

In his annual address the retiring president of the 
association, Stephen S. Gregory, called attention to 
the failure of the judges to adopt the suggestion of 


the Bar Association for more stringent regulations’ 


in the matter of granting certificates of good moral 
character to aspirants for membership in the bar of 
Illinois. He said: ‘“ Under the present method of 
granting these certificates, a method to which the 
judges of this county seem to be especially attached, 
it has been found possible for a gentleman of the 
bar just from the penitentiary of a sister state to 
come here and secure from a court of this county a 
cordial and flattering testimonial to the excellence 
of his moral character. It 1s disgraceful that this 


should be possible; it is still more disgraceful that | 


when the attention of the judges has been called to 
this grave abuse and an apparently practicable and 


efficient remedy suggested they should refuse to put: 


it into effect.” 


The practice of the Circuit Court in permitting | 


each judge to act as a chancellor and as a law judge 
also received the criticism of Mr. Gregory, who said: 
“As to the proposition to assign particular judges 
to the call of the chancery docket I have never heard 
any suggestion against it, based upon considerations 
of the public welfare or the convenient transaction 
of judicial business. The opposition to it seems to 
come from certain judges, who appear to feel that 
their personal interests or prerogatives are involved. 
These considerations have no place in determining 
such a question. The truth is, our two local courts 
of general jurisdiction are in an acephalous, anarchic 
sort of condition. The judges seem to be unable to 


agree, except with the greatest difficulty, on any-" 


thng, and when they act in a collective capacity and 


with a divided responsibility the results of their de- | 


liberations are sometimes little short of scandalous.” 
The committee on the amendment of laws was in- 
structed to act in connection with the practice com- 


mission with regard to the amendment of the habeas 


corpus law, to which attention has been attracted 
through the recent attempts of convicted prisoners 
seeking release because of alleged errors in the 
commitment papers. 


+ 
NEW BOOKS AND NEW EDITIONS. 


The Machine Abolished and the People Restored 
to Power by the Organization of All the People 
on the Lines of Party Organization. By Charles 
C. P. Clark, M. D. New York: G. P. Putnam’s 
Sons, 1900. 

In this little volume the author has set forth, in 


clear language, the details of a plan by which he 
firmly believed that what we know as the political 


machine, could be rendered forever functus officio. | 


Into its details we have not space to enter fully, but 
itmay be said in explanation, that the plan includes 


a combination of lot and selection by means of 
which a constituency could get its really best men 
into elective office, and is founded upon a method 
of selection believed to have been adopted for the 
French Constituent Assembly of 1789. After having 
devised the plan, Dr. Clark sought to establish its 
value and practicability by putting it into practice in 
the city of Oswego, which contains some 25,000 in- 
habitants, but the opposition of the politicians have 
prevented the test, though the people of Oswego 
desired it, and there was no known constitutional 
objection. The plan which Dr. Clark devised, 
after much study and reflection, appears to be pecu- 
liarly adapted to local and municipal elections, and 
it is to be hoped the movement for its introduction 
as an experiment may yet prevail. The case as 
made out in the book seems to constitute a most 
flagrant instance of machine oppression—a whole 
community has been debarred from testing a plan to 
purify its politics and improve the personnel of its 
office-holders by the political managers, who see in 
it a danger of losing their means of livelihood. 


| Tommy and Grizel. By J. M. Barrie. New York: 
Charles Scribner’s Sons, 1900. 


The author of “ Sentimental Tommy,” in this his 
latest and in many respects his greatest work, gives 
some further glimpses of that famous individual, 
over whose peccadilloes thousands of readers have 
laughed. As a vivid and subtle character study it is 
probably without a parallel in modern fiction — 
analytic —and written in that 
peculiarly charming style for which the author has 
long been famous. Purely as a story, however, we 
do not think it will appeal to as large a number of 
readers as some of his previous productions, being 
lacking in movement and incident; nevertheless it 
is literature in its purest and best sense, a work of 


strong, original, 


such strength and power, and indicating so surely 
the stamp of genius that it will live when heaps 
of the ephemeral publications of to-day are relegated 
to the dust and obscurity of the garret. 


Wanted — A Matchmaker. By Paul Leicester Ford. 
New York: Dodd, Mead & Co., 1900. 

In this charming little Christmas story, the author 
of “Janice Meredith” and ‘“ The Honorable Peter 
| Sterling’’ is at his best. It is, properly speaking, 
|a sketch of street arab life in the great metropolis, 
the love story interwoven. The 
heroine, a stately belle, beautiful, proud, wealthy, 
heart-whole, scorns the little blind god until she 
meets the young hospital surgeon who takes care 
of the aforesaid arab after he had been run over 
by Constance’s carriage; then she capitulates, and 
| all ends happily around the Christmas tree which 
| she had set up for the waif’s benefit, after his con- 
valescence. The simple little story is told with a 
power and pathos that cannot fail to touch the 
coldest hearted; the style is almost unique in its 
The injured 


with inevitable 


charm and purity —a little classic. 
street arab, no doubt a somewhat exaggerated type 
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of the class that sells “ Mo’nin Joinals” in New 
York city, talks dreadfully, at times, in the raucous 


language of the street, but the reader cannot help | 
being drawn toward him as Constance was; his | 


peculiar suspiciousness even of those who are doing 
the most for him, is only one of the human qualities 
which Mr. Ford has so admirably sketched. The 
book, which is intended for a Christmas gift, is 
printed in the highest style of the art, with notably 
excellent photogravure illustrations, by H. C. 
Christy, and decorations by Margaret Armstrong. 


—_——_4—_—— 
Literary Botcs. 


Miss Mary Johnston’s new novel, “Audrey,” a 
tale of Virginia in the early part of the eighteenth 


century, will be published serially in the ‘Atlantic | 


Monthly,” in the course of 1901. During the year 
the magazine will print a series of studies on “ The 
Reconstruction Period,” by Prof. Woodrow Wilson, 
Thomas Nelson Page, Hon. Samuel A. McCall, 
Hon. D. H. Chamberlain, Hon. Hilary A. Herbert, 
Prof. W. E. B. DuBois and others, while President 
McKinley’s administration will be reviewed by Mr. 
Henry McFariand, Commissioner of the District of 
Columbia. Miss Jewett’s “ The Tory Lover,” and 
Mrs. Kate Douglas Wiggin’s ‘* Penelope’s Irish 
Experiences,” begun in the current number of the 
magazine, will also run through the coming year. 
The ‘Atlantic ” will also experiment with a number 
of short stories by young writers. 


Another volume in the artistic monographs re- 
printed from the Portfolio is a work on Cameos, by 
Cyril Davenport, F. S. A., of the British Museum, 
and author of “ Royal English Book Bindings.” 
There will be eight illustrations in color and twenty 
in monochrome, representing specimens of most of 
the famous Cameos. It will be published at an early 
date by The Macmillan Company. 


Memories of the Tennysons is the title of a little | 


book by the Rev. H. D. Rawnsley, canon of Carlisle, 
which The Macmillan Company will publish imme- 
diately. The book is pretty well described by its 
title, and will serve admirably as a handbook to 
carry when visiting Tennyson’s country, while at 
the same time it adds much to our knowledge of his 
early life and surroundings. It is illustrated with 
portraits and some twenty half-tone scenes of the 
country side in the neighborhood of Somersby, of 
the churches and farmhouses and village scenes with 
which Tennyson’s name is associated. 


Forty thousand copies of Mr. F. Marion Craw- 
ford’s new novel, “In the Palace of the King; a 
Love Story of Old Madrid,” were sold in advance 
of its publication, on November tst. It was pub- 
lished simultaneously in New York, San Francisco, 
Toronto and London. Special editions also ap- 
peared at the same time in India and Australia. 


another novel published by The Macmillan Com- 
pany, which is also the object of great expectations; 
the advance demand for it in the bookstores has 
caused it to be twice reprinted before publication, 
———__- --- --— 
Legal Hotes. 

In a recent suit brought before Judge Grime, of 
Fall River, Mass., the plaintiff, a clairvoyant, sued a 
policeman to recover for “ professional services,” 
The court said: “I am satisfied in my own mind 


| that the services rendered were worse than va ue- 
i less, and that had they been continued without 


charge the defendant would have reaped his reward 
in death. Still, he employed the plaintiff and must 
pay the bill.” 


The nature and value of circumstantial evidence, 
which is so little understood and so frequently 
scoffed at, is defined and explained by Mr. Justice 
Russell, of the New York Supreme Court, in the 
case of Voisin v. Commercial Mutual Insurance 
Company (32 N. Y. Misc. Rep. 393), as follows: 
“Tt is strongly urged by the counsel for the plaint- 
iff that all of the proof to connect Antonio Hoffman 
or Hoffman Hermanos with the fraud is that which 
is commonly called circumstantial evidence, and is, 
therefore, weaker than direct or positive proof. The 
term ‘circumstantial evidence’ is merely a name 
for the application of reason to facts. It is con- 
vincing where the different circumstances point toa 
single conclusion. It may much more satis- 
factory than the fallible memories of any half-dozen 
witnesses. It is the only kind of testimony which 
may bring to light the complicity of a principal 
who necessarily acts through agents, and hides him- 
self from contact with those who the 
crime.”—New York Evening Post. 


be 


execute 


a 


Regal Laughs. 

“ Now,” said the lawyer, “ please be a little more 
explicit. You say these poor children when you 
saw them the second time were wan and ragged 
and x 

“No, sir,” the witness interrupted. “Oi didn’t 
say they were wan. They was three of them and a'las 
thin and pale as ghosts, wid hardly a whole dress 
bechune thim.”— Chicago Times-Herald. 


A number of amusing electioneering speeches and 
incidents in Ireland have come to light since the 
date of the election, says an English exchange. Mr. 
W. E. Macartney, who belongs to the English bar, 
and who is now the member for South Antrim, was 
described by one of the opposing speakers as “a 
fish out of water, riding roughshod over the feel- 
ings and wishes of the community,” and one of his 


| supporters declared that he (Mr. Macartney) was 
“The Hosts of the Lord,” by Flora Annie Steel, is ' 


ready to “sustain” any charge that might be 
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prought against him. Mr. Thomas Harrison (of the 
Irish bar), who was defeated in North Belfast by 
Sir James Haslett, was described as “a leopard who 
was continually changing his spots and was ready 
to sail with any tide.”” At one of Mr. Harrison’s 
meetings the candidate was recounting the omis- 
sions in his opponent’s address, and, wishing: to 
emphasize one omission that he thought particularly 
ominous, he said impressively: ‘* What does Sir 
James Haslett say about that? Gentlemen, he says 
absolutely nothing.”’ A voice from the crowd there- 
upon yelled, “ Well, he’s a liar, sir — he’s a liar,” 


though scarcely the apt word. 
——_-4—_—_— 
English stotes. 


been but nine chief justices of England. 


Mr. 


Russell, of Killowen, will contain an interesting 


| 


owing to Gautier’s information. 





Had Eyraud passed quickly on he would not have 
been seen by Gautier, but he was so overcome by 
what happened in the shop and by the sudden 
appearance of one who he thought was assuredly 
looking for him that he lost his presence of mind. 
In a few hours he was in the hands of the police 
There have also 
been cases of murderers who wanted to give them- 
selves up and found it difficult to do so. Ducret, 


| who strangled a woman in the Rue de Trevise, 


| them to arrest him. 
which was distinctly encouraging for the speaker, | 


went up to two policemen after his crime and asked 
He was promptly told to move 
on and not to give bother. He then went to a res- 


| taurant, ordered a good dinner and courted arrest by 


‘his inability to pay the bill. 


The boniface had the 


| murderer ejected by the waiters, as he did not want 


ithe trouble of going to court. 


| found a policeman who believed him. 
In the past one hundred and forty years there have | 


Barry O’Brien’s biography of the late Lord | 


section, based on a diary of the Lord Chief Justice’s | 


American tour. A portion of it deals with his visit 
to Salt Lake City, where he exhaustively cross- 
examined Mormons their tenets. Lord 
Russell’s views on the procedure of the Dreyfus 
trial, at which he was a spectator, will certainly 
attract attention. Mr. O’Brien is receiving the 
assistance of the Lord Chief Justice’s family, so that 
the work will be authentic in every way. For the 
supplementary volume of the Dictionary of National 
Biography, Mr. Justice Mathew is writing a memoir 
of Lord Russell's 


some on 


career.— Law Times. 


Since the Bertillon measurement system has been 
adopted in France, says the Paris correspondent of 
the Daily Telegraph, the catching of criminals has 
been made comparatively easy. It is not always 
easy, however, to discover the perpetrators of mur- 
ders like that of the unfortunate woman of the Rue 
Fontaine. Sometimes murderers have been sought 
for years, but every now and then the police are 
favored by the merest chance in their pursuit of 
blood-stained Pranzini, for instance, 
who murdered Marie Aguetant, her servant, and the 


latter's child, was caught at 


malefactors. 


Marseilles owing to 
the fact that he was too liberal with jewelry in a 
house of evil repute. He was caught by his own 
imprudence in a place where the Paris detectives 
had not thought of looking for him. Eyraud, who 
hanged the huissier Gouffe, gave himself away in 
ashop at Havana and then in the street. He was 
looking at a portrait of himself in an illustrated 
Paper on the counter of the shop, and suddenly 
exclaimed, to the surprise of those around him: 
“That's not lixe Eyraud.” Then, checking himself, 
he went quickly out of the shop and in the street 
aw aman, named Gautier, whom he had known in 
Paris. Confused and frightened, the murderer went 
up to Gautier and asked him not to say anything. 


Next day Ducret 
His adven- 
tures amused the jurors of the Assizes Court, and 
he escaped the guillotine, being condemned to a 
life There is also a stock story at the 
prefecture of the murderer who, wanting to give 


sentence. 


himself up, engaged a young barrister, who accom- 
panied him to the office of a police commissary. 
There they found an inspector, who told them to 
call next the governor was away. 
“But,” said the young barrister, “this gentleman, 
my client, is a murderer.’ ‘“ That has nothing to 
do with me,” stolidly answered the inspector, “ call 
to-morrow.” This very experience happened to 
Gabrielle Bompard, the woman associated with 
Eyraud in the murder of Gouffe. She went to the 
prefecture of police in order to give herself. up. 
She was received by an usher, who flew into a vio- 
lent fit of passion because she insisted on seeing the 


morning, as 


prefect. The usher actually closed the door in her 
face, telling her that she could only see the prefect 
at a certain hour next day. 

A few ago (writes of 
M. A. P.), Lord Russell was at Shrewsbury on 
circuit. 


years a correspondent 
The assizes concluded on Saturday, and 
the Lord Chief Justice, who had brought a horse 
with him, decided upon riding to Church Stretton, 
noted in those parts for its big private lunatic asy- 
lum, and then proceeding to Hereford, the next 
assize town. He stopped, however, at a hamlet out- 
side Stretton, and, dismounting at the door of the 
only inn, told the landlord to attend to his horse. 
The landlord's method of performing his task did 
not please his lordship, who spoke his mind freely 
to him. Having entered the house, Lord Russell 
brusquely, as was his wont, asked the host what he 
could haye to eat. “ Some bread and cheese,” was 
the reply. “I that sideboard; 
let me have some and some bread,” said his lord- 
ship. “Indeed, I won't,” replied the landlord; “ it 
“Do 
thundered the judge. “I 
am the Lord Chief Justice of England.” In the 
course of this conversation the landlord kept cau- 


see some ham on 


is for supper, and you binna goin’ to ‘ave it.” 
you know who I am?” 
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tiously by the door; immediately on Lord Russell 
announcing himself as Lord Chief Justice, he bolted 
out of the room, locked the door and rushed breath- 
less into the police station at Church Stretton, tell- 
ing the police that a patient had escaped from the 
asylum and was in a dangerous condition at his 
house. The police went to the inn; the superintend- 
ent cautiously opened the door, and was horrified 
to find that the supposed lunatic was really Lord 
Russell. Profuse and profound apologies followed, 


but the Lord Chief Justice rode away in great! 


indignation. 


A point of curious interest in vagrancy law was 
dealt with by Mr. J. S. Dugdale, Q. C., sitting as 
chairman of Quarter Sessions at Coventry on the 
18th inst., says the Daily Telegraph. The local 


magistrates last July committed a man for trial as a! 


rogue and vagabond, but admitted him to bail. Mr. 
Dugdale stated that the justices did an illegal act, 
for which the defendant could bring an action in the 
Chancery Division, and a further result was that the 
man was not in the dock, and could not be called on 
to surrender. The gaol warder stated that the de- 
fendant had not surrendered, and the chairman re- 
marked that as long as he kept outside the dock he 
was safe, whereupon the sessions closed amid gen- 
eral laughter. Defendant was in the body of the 
court, but walked out as soon as he learned his legal 
position from the chairman. 


The London Gazette formally announces the ap- 
pointment of Lord Alverstone to be Lord Chief 
Justice of England, in the place of Lord Russell, of 
Killowen, deceased; and of Sir Archibald Levin 
Smith “to be Keeper or Master of the Rolls and 
Records of the Chancery of England, during his 
natural life,” in the place of Lord Alverstone, re- 
signed. 


The elevation of Mr. Justice Stirling to the Court 
ol Appeal, to fill the vacancy occasioned by Lord 
Alverstone’s appointment as Lord Chief Justice, 
will meet with universal approbation, says the Law 
Journal. Since the retirement of Sir Ford North, 
Lord Justice Stirling has been the senior judge in 
the Chancery Division. He is sixty-four years of 
age, and has spent nearly fourteen years on the 
bench. By the appointment of a chancery judge to 
fill this vacancy the preponderance of Queen’s 
Bench judges in the Court of Appeal has been re- 
duced, and the balance more evenly adjusted. Never 
a rapid judge, he is a living example of the old say- 
ing, “ Slow but sure,” a fact which is borne out by 
the records of the Court of Appeal. Painstaking and 
almost, if we may be pardoned the word, plodding, 
he revelled in the solution of purely legal problems. 
The appointment will certainly not detract from the 
efficiency of the Court of Appeal. 


As a fitting memorial, it was resolved at a meet- 
ing under the presidency of the lord chancellor, to 
erect a statue to the memory of the late Lord 


| Lord Macaulay: 


——————e —$—<——_ 
— 


Chief Justice in the Royal Courts of Justice. The 
Law Journal says that at present the marble bust of 
Sir George Jessel, in the northern corridor, is the 
only piece of statuary that perpetuates the memory 
of a judge, and it thinks the erection of a statue to 
the late Lord Chief Justice might well be followed 
by similar memorials of other great judges. Sel- 
borne, Herschell, Coleridge, Esher, Bowen and 
Chitty, have all passed away in recent years, but no 
steps have been taken to perpetuate their memories, 


The Lord Chief Justice and the speaker have, 
among others, accepted invitations to dine with the 
American Society in London at their annual 
Thanksgiving Day banquet, at the Hotel Cecil, on 
the 29th inst. 


The presence of the lord chancellor as the guest 
of the day at the annual oyster feast at Colchester 
will recall a far less agreeable incident in relation 
to Colchester oysters in the history of a former 
holder of the Great Seal, which is thus recorded by 
“Once, while a prisoner in the 
Tower, Lord Jeffreys was roused from a state of 
abject despondency by an agreeable sensation 
speedily followed by a mortifying disappointment. 
A parcel had been left for him at the Tower. It 
appeared to be a barrel of Colchester oysters, his 
favorite dainties. He was greatly moved, for there 
are moments when those who least deserve affection 
are pleased to think that they inspire it. ‘ Thank 
God!’ he exclaimed, ‘I have still some friends left.’ 
He opened the barrel, and from among the heap of 
shells out tumbled a stout halter! ’’— Law Times. 


Not many weeks ago two Australian judges — one 
of the Supreme, the other of the minor bench— 
settled a little difference of opinion on a question of 
honor, says the Sydney Bulletin, in the good old- 
fashioned way with bare fists. Preliminaries were 
fixed up in a few minutes at a fashionable club, and 
the legal luminaries retired with their seconds to a 
well-known private boxing hall, where they vigor- 
ously pounded one another for fifteen minutes. The 
minor judge eventually established his claim to 
precedence — probably for the first time in Aus- 
tralian history —by a knock-out blow under the 
Supreme Court jaw. 


Lord Justice Stirling, who has just been promoted 
from the Chancery Division to the Court of Appeal, 
was born at Aberdeen, in May, 1836, and is the 
eldest son of the Rev. James Stirling, a minister of 
the United Presbyterian Church. He was first edu- 
cated at the grammar school and university of his 
native town, but afterwards went to Trinity Col- 
lege, Cambridge, where he was senior wrangler and 
First Smith’s prizeman. Called to the bar at Lin- 
coln’s-inn in 1862, he practised as a conveyancet 
and equity draftsman, and in 1881 was appointed 
junior counsel to the treasury for equity business. 
His elevation to the bench took place in 1886. 
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